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Comments on Scoping Document for
Once-Through Coocling Policy

Dear State Water Board Staff and Members:

Thank you for the opportunity to comment on the March 2008 “Scoping Document:

Water Quality Control Policy on the Use of Coastal and Estuarine Waters for Power Plant
Cooling.” Since 2001, we have been involved on behalf of various conservation
organizations in both administrative and litigation matters related to once-through cooling .
systems at several coastal power plants, including those located in Moss Landing, Morro
Bay, El Segundo, Huntington Beach, Carlsbad-Encina, Contra Costa, and Pittsburg. We
applaud Staff’s extensive work on this important public policy matter and appreciate the
opportunity to share our experience with the Board. As explained below, we believe that

. Califomia can and should take a leadership role in phasing-out the use of environmentally

~ destructive once-through cooling technology along our coastline as expediticusly as
possible. '

As Staff is aware, federal implementation of section 316(b) of the Clean Water Act,
33 U.S.C. § 1326(b), has been slow and tortuous. After the U.S. EPA’s initial section
316(b} implementing regulations were struck down for procedural infirmities in the mid-
197(’s, the agency took approximately two and a half decades to promulgate replacement
regulations. In response to litigation, EPA finally adopted new regulations in the early
2000’s, only to have large portions of them struck down as illegal in Riverkeeper v. EPA,
358 F.3d 174 (2d Cir. 2004) (“Riverkeeper 1), and Riverkeeper v. EPA, 475 F.3d 83 (2d
Cir. 2007) (“Riverkeeper IT’). With a small part of the Riverkeeper Il now pending before
the U.S. Supreme Court, where a decision is not likely until late next spring, and with a
new federal administration coming into office in early 2009, we can reasonably expect
additional lengthy delays in EPA regulatory guidance to the states, o

In the meantime, the NPDES permits for many coastal power plants in California
are now on long administrative extensions -- and several more are facing imminent
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expiration dates in the coming year — while the Regional Water Boards struggle with the
issue of how to exercise “best professional judgment” to comply with section 316(b) in the
absence of federal guidance. Because these coastal power plants withdraw billions of

- gallons of public trust scawater each day, and kill an enormous number of marine

organisms in the process, California should not delay in enacting statewide guidance that
. will protect our increasingly vulnerable marine environment. Recent resolutions by both
the State Lands Commission and the Ocean Protection Council call for a phase-out of
once-through cooling systems along California’s coast and strongly support affirmative
* action by the State Board to address this important environmental issue.

Under the cooperative federalism approach built into section 510 of the Clean
Water Act, 33 U.S.C. § 1370, it is undisputed that California has the ability to set its own
more stringent water quality standards to protect its coastal resources. See 60 Fed. Reg.
41,582 (July 9, 2004) (acknowledging in the section 316(b) regulations that section 510 of
the Clean Water Act “reserve[s] for the States authority to implement requirements that are
more stringent than the Federal requirements under state law”). Additionally, California’s
Porter-Cologne Act mandates that the Board minimize the impacts of coastal power plants
using seawater on the intake and mortality of all forms of marine life. Cal. Water Code §
13142.5(b). Thus, the State Board not only has the authority to adopt its own, more
protective regulations to implement section 316(b) of the Clean Water Act, it has an
affirmative duty under section 13142.5(b) of the Porter-Cologne Act to ensure that state
water quality regulations and resulting permits minimize impacts to all living coastal
resources. As discussed below, the Board should use its expansive legal authority to close
some of the most egregious loopholes embedded in EPA’s recent regulations. Given the
dire state of our ocean and coastal resources, there is no logical reason or public policy
justification for California to await further action by either EPA or the Supreme Court.

A. New vs. Existing Facilities

In the Scoping Document, Staff recommends adhering to EPA’s definitions in
distinguishing “new” from “existing” facilities. As you know, section 316(b) itself does
not distinguish between new and existing facilities, and the artificial distinction that EPA
has created in its implementing regulations is inconsistent with the definition of a “new”
facility under other provisions of the Clean Water Act. For the NPDES program more
generally, the term “new source™ is defined as:

(i) The building, structure, facility or installation is constructed at a site at which
no other source is located; or

(i) The building, structure, facility or installation totally replaces the process or
production equipment that causes the discharge of pollutants at an existing source;
or

(iii) The production or wastewater generating processes of the building, structure,




